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[bookmark: _Toc157441816]INDEPENDENCE AND INFORMED CHOICE POLICY AND PROCEDURE

[bookmark: _Toc157441817]PURPOSE

The United Nations Convention on the Rights of Persons with Disabilities establishes that “persons with disabilities should have the opportunity to be actively involved in decision-making processes about policies and programmes, including those directly concerning them”. This policy is underpinned by this principle, including all federal and state or territory legislation.

AmeCare acknowledges the right of participants to make informed choices and take calculated risks. Each person should have the opportunity to experience life, take advantage of opportunities, and develop skills and independence, even if those opportunities may pose a risk to their well-being.

AmeCare understands that our organisation has a responsibility to prevent or minimise any harm to the participants and staff. Safety for participants and staff is taken into consideration alongside risk-taking, and if necessary, safety takes precedence over risk-taking, privacy, and confidentiality.

The purpose of this policy is to set out how AmeCare staff should promote participants’ active participation in decision-making to safeguard their human rights and well-being and maximise their independence.

This policy aims to ensure that staff understand and implement the principles of Duty of Care and Dignity of Risk, recognising the rights of the people AmeCare supports to make informed choices and take calculated risks. 
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This policy applies to:
· All AmeCare staff, including permanent or casual employees, contractors, consultants, and people otherwise engaged by AmeCare (e.g., volunteers).
· All participants receiving NDIS services and support, including their families and support network.
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	Term
	Definition

	Participant
	A participant refers to any individual who receives services and supports fro under the National Disability Insurance Scheme (NDIS), including adults, children, and young people. The term includes people with disability who are directly supported, as well as, where relevant, their families and support networks involved in the planning and delivery of those supports.

	Substitute decision maker
	A substitute decision-maker is a person who makes decisions on behalf of another individual who is assessed as lacking the capacity to make specific decisions themselves. Substitute decision-makers may be appointed formally (such as a legal guardian, administrator, or plan nominee) or act informally (such as a family member, carer, or close friend) depending on the nature of the decision and relevant legal requirements. The substitute decision-maker must always act in the best interests of the person, consider their wishes and preferences, and comply with any applicable laws and guidelines

	Capacity
	Capacity, or decision-making capacity, refers to a person’s ability to understand, retain, and weigh up information relevant to a decision, and to communicate their decision in some way. Capacity is decision-specific and may fluctuate over time or depending on the nature of the decision. A person is presumed to have capacity unless proven otherwise, and not being able to understand technical or trivial matters, or only retaining information for a short time, does not mean a person lacks capacity.

	Consent
	Consent is the voluntary agreement to a proposed action, decision, or service, given by a person with the capacity to do so. Consent must be informed, meaning the person understands the nature, benefits, risks, and consequences of what they are agreeing to. If a person is unable to give consent, a substitute decision-maker may provide consent within their authority.

	Support Person
	A support person is an individual chosen by the participant to provide assistance in decision-making or to support them in accessing services. This may include family members, friends, carers, advocates, or others whom the participant trusts to help them understand information, communicate their wishes, and make informed choices. The support person’s role is to assist, not to make decisions on behalf of the participant unless formally appointed as a substitute decision-maker.

	Advocate
	A person who acts, speaks or writes to promote, protect and defend the human rights of people with disability. The Australian Government, and some state and territory governments, fund independent advocacy to help people with disability who face complex challenges or are unable to advocate for themselves and do not have family, friends or peers who can support them as informal advocates, to access advocacy support.

An independent advocate, in relation to a person with disability, means a person who:
· is independent of the organisations providing supports or services to the person with disability; 
· provides independent advocacy for the person with disability, to assist the person with disability to exercise choice and control and to have their voice heard in matters that affect them; 
· acts at the direction of the person with disability, reflecting the person with disability’s expressed wishes, will, preferences and rights; and
· is free of relevant conflicts of interest.

	Plan Nominee (NDIS)
	A plan nominee is a person appointed by the National Disability Insurance Agency (NDIA) to act on behalf of a participant in relation to their NDIS plan. The plan nominee can make decisions about the management, implementation, and review of the participant’s NDIS supports and funding. A plan nominee must:
· Act in accordance with the participant’s wishes, will, and preferences.
· Promote the participant’s personal and social wellbeing.
· Consult with the participant and other relevant decision-makers.
· Build the participant’s capacity for decision-making wherever possible.
· Declare and avoid any conflicts of interest.
Appointment as a plan nominee is formalized through an Instrument of Appointment issued by the NDIA, and the nominee’s authority is limited to the scope specified in that instrument. Plan nominees are subject to the requirements of the NDIS Act 2013 and NDIA guidelines, and their role is distinct from that of guardians or administrators appointed under state or territory law.

	Legal Guardian 
	A legal guardian in Victoria is a person appointed by the Victorian Civil and Administrative Tribunal (VCAT) under the Guardianship and Administration Act 2019 (Vic) to make personal and lifestyle decisions on behalf of an adult who does not have decision-making capacity due to disability, illness, or injury. The guardian’s authority is defined by the guardianship order and may include decisions about accommodation, healthcare, access to services, and other matters specified by VCAT.
· The legal guardian must act in the best interests of the represented person, considering their wishes, preferences, and rights.
· Guardianship does not extend to financial or property matters (these are managed by an administrator).
· The appointment is formalized through a legal order, which specifies the scope and duration of the guardian’s powers.
· Legal guardians are subject to oversight by VCAT and must comply with the Guardianship and Administration Act 2019 (Vic) and relevant guidelines.

	Administrator
	An administrator in Victoria is a person appointed by the Victorian Civil and Administrative Tribunal (VCAT) under the Guardianship and Administration Act 2019 (Vic) to make financial and property decisions on behalf of an adult who does not have decision-making capacity due to disability, illness, or injury. The administrator’s authority is defined by the administration order and may include managing bank accounts, paying bills, handling investments, and making other financial decisions as specified by VCAT.
· The administrator must act in the best interests of the represented person, considering their wishes, preferences, and rights.
· The appointment is formalised through a legal order, which specifies the scope and duration of the administrator’s powers.
· Administrators are subject to oversight by VCAT and must comply with the Guardianship and Administration Act 2019 (Vic) and relevant guidelines.
· Administrators do not have authority to make personal or lifestyle decisions (these are managed by a legal guardian).

	Decision-making
	Process of identifying and choosing alternatives based on the values, preferences, and beliefs of the decision-maker.

	Dignity of Risk
	Participants' right to make an informed choice to experience life and take advantage of opportunities for learning, developing competencies and independence, and, in doing so, take a calculated risk.

	Duty of Care
	It means the legal responsibility to take reasonable care to avoid injury that can be reasonably foreseen to a person who might be injured by an act or omission.

	Informed choice
	When an individual chooses a service or product after gaining knowledge about the specific details, benefits, potential risks, and anticipated results of their decision.

	Supported decision-making
	Supported decision-making is a model for supporting people with disability to make decisions. The person with disability weighs options and makes a decision, with the support of an individual or a network of people who they choose to involve because they trust them to provide reliable, unbiased support for decision-making.
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Participants have the right to make choices and should always be assumed to have the capacity to make those choices. This is central to their individual rights to freedom of expression and self-determination. 

AmeCare is committed to supporting each participant to make informed choices and exercise control to maximise their independence and involvement relating to the supports provided, achieve their goals and enhance their outcomes.

To comply with this commitment, AmeCare will ensure that:
· Active decision-making and individual choice are supported for each participant, including the timely provision of information using the language, mode of communication and terms that the participant is most likely to understand.
· Each participant’s right to the dignity of risk in decision-making is supported. When needed, each participant is supported to make informed choices about the benefits and risks of the options under consideration.
· Each participant’s autonomy is respected, including their right to intimacy and sexual expression.
· Each participant has sufficient time to consider and review their options and seek advice, if required, at any stage of support provision, including assessment, planning, provision, review and exit.
· Each participant’s right to access an advocate (including an independent advocate) of their choosing is supported, as is their right to have the advocate present.

Adult participants will receive the support they need to make any decision. Adult participants have the right to choose who does and who does not help them to make any given decision. Partners, families of choice, families of origin, friends, carers, advocates, support persons and others can play an important role in a person’s life. But not all participants need or want support in decision-making.

To uphold each participant’s autonomy and right to intimacy and sexual expression, AmeCare staff will provide information, support, and guidance in a manner that is sensitive to the participant’s preferences, cultural background, and communication needs. In Supported Independent Living (SIL) environments, staff will ensure that participants are supported to make their own choices regarding relationships and personal boundaries, while balancing duty of care and safeguarding requirements. Staff will respect participants’ privacy and dignity, facilitate access to sexual health education and resources, and support participants in maintaining or developing intimate relationships of their choosing, including with partners. Where necessary, staff will consult with the participant, their support network, and relevant professionals to address any risks or concerns, always prioritizing the participant’s wishes and rights. Any restrictions or interventions will be the least restrictive necessary and clearly documented, with the participant’s involvement wherever possible.
For children and young people, families also have an important role. In the early years, staff must work with families to understand a child’s strengths, interests and needs and support them in their caring role. As a child grows up, they will be more involved in decision-making. Staff must involve children and young people in decisions that affect them in ways appropriate to their age and stage of development. In the case of very young children, this will involve ensuring staff pay attention to the signs children give that communicate their feelings, ideas and wishes, including non-verbal indications.

When a participant has a legal guardian, staff need to be clear on the decisions in which they need to involve the legal guardian. However, staff still have an obligation to ensure they have the capacity to listen to and support the participant in making decisions. Staff can use supported decision-making to do this. 

Staff must work directly with the participants wherever possible to support them to make any decision regarding the supports they receive and consult participants about who, if anyone, they want to involve in decisions and discussions about their services and supports.

Supervisors or line managers must encourage staff to engage directly with people on any choices or decisions that affect them and train them on how to support participants in making their own decisions, including everyday decisions.

DETERMINING DECISION-MAKING CAPACITY

A participant is presumed to have decision-making capacity unless proven otherwise. If it has not already been predetermined that a participant has impaired decision-making capacity, they should have all decisions referred directly to them.

AmeCare will make sure that, in the first instance, the participant is the one making decisions about themselves and the supports they receive.

AmeCare acknowledges that some participants may have reduced decision-making abilities or be children and may therefore require support to make decisions that are in their own and others' best interests. In a situation where a participant has been assessed as not having the capacity to make their own decision, a decision will need to be made on the participant’s behalf. This is known as substitute decision-making and can be either informal or formal.

Informal decision-making is where a person making a decision on behalf of a participant has not been legally appointed. People who can make informal decisions include the participant’s family, friends, carer or nominated support. Most decisions can be made informally, including decisions about who a person wishes to see, their work, leisure, recreation, holidays or accessing services. However, there are certain situations where formal consent is required.

AmeCare will ensure all informal decision-making arrangements are clearly recorded and communicated to relevant staff members. Decisions can then be pursued through the agreed informal arrangements.

In situations where informal decision-making arrangements are considered to be insufficient, formal arrangements will need to be activated. Informal arrangements can be considered insufficient, for example, when:
· There is conflict over decisions being made about the participant.
· The participant’s safety or the safety of others may be at risk, and an order may be required. 
· Where specific legislative requirements exist (e.g., consent to medical treatment).

Formal arrangements should take a rights-based approach and consider the participant’s individual wishes as much as possible, regardless of their impaired decision-making capacity.

AmeCare staff are required to record and maintain any formal decision-making arrangements for a participant. Any amendments to participants’ decision-making arrangements must be clearly recorded and communicated as soon as practicably possible.

If there are doubts about a participant’s ability to make a particular decision, staff must facilitate access to appropriate support and information to enable the person to make the decision for themselves as far as is practicable.

AmeCare recognises that a participant’s views may be expressed through body language, behaviour, and/or through a variety of verbal or non-verbal signs. Where needed, augmentative communication aids should be used to assist communication.

Aboriginal and Torres Strait Islander people and people from culturally and linguistically diverse backgrounds are to be supported to make decisions in the context of their culture and heritage.

AmeCare also acknowledges that capacity is decision specific. That is, a participant may have the capacity to make decisions in some circumstances or about some matters but not others. In addition;
· a participant will not be taken to be incapable of understanding information merely because the person is not able to understand matters of a technical or trivial nature
· a participant will not be taken to be incapable of retaining information merely because the person can only retain the information for a limited time
· a participant may fluctuate between having impaired decision-making capacity and full decision-making capacity
· a participant’s decision-making capacity will not be taken to be impaired merely because a decision made by the person results or may result in an adverse outcome for the person.

DIGNITY OF RISK AND DUTY OF CARE

Participants have the right to make informed choices to experience life and take advantage of opportunities for learning, developing competencies and independence, and, in doing so, taking calculated risks. This means that all participants have the dignity of risk to make their own decisions. 

AmeCare will respect and support all participants’ decisions. However, AmeCare has a duty of care to ensure participants are not exposed to unreasonable risk and will work with them to help them strike a balance between achieving their life inspirations and goals and protecting themselves from unreasonable risk and harm.

AmeCare will ensure that all participants have objective, accurate, and appropriate information in a format that they genuinely understand in order to make the best decisions for themselves.

AmeCare staff are required to support participants in articulating their decision-making arrangements and record these in their individual support plans. This should include consideration of strategies that seek to support participants in identifying and managing risks and living their lives in a way that best suits them. Where appropriate, staff will maintain ongoing liaison with a participant’s family, nominated support and/or legally appointed guardian to ensure this.

Where a dignity of risk issue is in conflict with a Work Health and Safety (WHS) issue, the WHS legislation overrides dignity of risk, and where a privacy issue is in conflict with AmeCare’s duty of care, the duty of care responsibility will take priority, e.g., mandatory reporting. 

In situations where the duty of care obligations outweighs the dignity of risk, the participant should be informed of the decision and why the decision was made.
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The following procedures are implemented to ensure that AmeCare meets its policy objective of ensuring that each participant is supported to make informed choices, exercise control and maximise their independence relating to the supports provided.

SUPPORTED DECISION-MAKING

AmeCare adopts the supported decision-making (SDM) approach to enhance the ability of participants to make their own decisions. This means, in practice, staff are required to routinely ask participants about their wishes, preferences, and decisions – for all types of decisions, large and small.

There are some groups of participants that are more likely to need support than others. It does not mean they cannot make their own decisions, but they may, at least, need help accessing and analysing information and communicating their decisions. For example –
· People who are non-verbal or use specific communication devices or methods.
· People from culturally and linguistically diverse (CALD) communities, who have different languages or cultural needs.
· Aboriginal and Torres Strait Island people, who may have different cultural and language needs
· People with cognitive impairments, who may sometimes have difficulty understanding some concepts.

If a participant is able to make their own decisions and can do so, then support is not needed. Still, staff could offer the availability of support if the participant would like assistance sometime in the future.

Staff who are supporting a participant to make their own decisions need to understand their specific context, identify what kind of support is needed to make decisions and support the participant to make a decision, taking into consideration their own communication methods and styles (e.g., sign language, body movements, or technology to communicate).

Staff must also respect the participant’s right to take risks, even if there is the potential to make a mistake. However, as part of providing support, staff should point out potential risks and assist the participant to explore how they could avoid or handle some of the predictable risks.

To ensure effective supported decision-making in the context of service delivery, AmeCare will have the following systems and practices in place:
· Policies and procedures that describe participants’ rights to make their own decisions and a Participant Rights and Responsibilities, which is provided to each participant at the beginning of service delivery as part of their Welcome Pack (located on their portal).
· Recruitment, training and supervision systems for all personnel that focus on respecting participants’ rights.
· Staff is trained in the necessary skills to support participants in making their own decisions.
· Staff have access to resources and tools to support participants’ own decision-making.
· Staff must know, for each participant, who to approach for a specific decision if the participant is unable to make it themselves. This information is recorded in the Participant Support Plan on Brevity
· Systems to ensure that all decisions made on behalf of participants occur lawfully. This includes ensuring that the decision maker has appropriate or legal authorisation to make any decision.

Staff should be able to understand what difficulties the participant is having with the decision to decide the type of support required by them. Support could include one or more of the following approaches:
· Providing information about the range of available options, through one-on-one discussion, access to training and skill development.
· Talking with a peer who has already made a similar decision.
· Describing the benefits and disadvantages of each option, assisting them in weighing up the pros and cons.
· Trying out some of the options before making a decision.
· Using tools to help in the decision-making process, such as charts, diagrams, etc.

Staff are required to assist participants to make all day-to-day decisions, so that they develop skills, ability, confidence and experience when important or complex decisions are needed.

There is a wide variety of supported decision-making tools and resources, many of which have been developed by experts using evidence-based research. Staff will be trained to become familiar with the range of tools and resources so that they can offer relevant support to participants.

Staff will be trained on how to support decision-making, the indicators that a person is having difficulty making a decision, and how to build the participants’ skills to make decisions for themselves.

SUPPORTING DECISION-MAKING DURING THE DEVELOPMENT OF THE SERVICE AGREEMENT 

Throughout the process of developing the Service Agreement, staff must:
· Keep the participant and their substitute decision-maker/advocate informed of their options for supports and any potential risks associated with those options.
· Collaborate and consult with the participant and their substitute decision-maker/advocate by providing current, relevant information to enable informed decision-making.
· Provide information in an Easy Read format and/or using the language, mode of communication and terms that the participant is most likely to understand.
· Allow the participant sufficient time to understand all information provided before and during the decision-making process.
· Support participants to make informed choices and decisions about the supports they receive and activities they may wish to undertake. This may require the support of others, such as their family, carers, or advocates, with the participant's consent.
· Respect participants’ autonomy to make their individual choices.

SUPPORTING DECISION-MAKING DURING THE INITIAL ASSESSMENT AND SERVICE DELIVERY

When conducting the initial assessment and all subsequent interactions with each participant, staff are required to:
· Evaluate the participant's service requirements against their NDIS plan to ensure proper support and design strategies in partnership with the participant, family, and advocate.
· Schedule review meetings in which the participant, family, and advocate can provide input.
· Assess risks and their potential consequences and balance their duty of care with the dignity of risk. 
· Ensure participants have enough time to consider and review their options and have access to advice at any time. Staff must not rush participants at any stage during the decision-making process. 
Children and young people who are participants at AmeCare are encouraged to be involved in decision-making to an appropriate level based on their understanding, age, stage of development and decision-making skills. Families and carers are also involved in the decision-making process. In cases where the legal age limit for consent applies, staff must contact their supervisor or line manager to seek advice to clarify the legality of choice and decision-making ability of young people.

DIGNITY OF RISK AND DUTY OF CARE

AmeCare acknowledges the right of participants to make decisions that involve a degree of risk. In decision-making, staff must inform participants of the following:
· The various options available to them align with their needs.
· The benefits of each option presented.
· Any associated risks for each of the options.

Participants will be given sufficient time to consider the information provided and make informed decisions regarding the associated risks. Should a participant wish to engage in an activity deemed risky by AmeCare, staff will:
· inform the participant of their choice to proceed with the activity;
· create a plan to identify and mitigate potential risks; and
· document in the participant's file that they were made aware of the risks and potential dangers.

When considering the balance between duty of care and the dignity of risk, staff will work with the participant to:
· Clearly outline the issues surrounding the duty of care and the dignity of risk that pertain to the specific situation at hand.
· Identify the potential consequences, including risks and likelihood of harm, of a particular action for the participant or others.
· Evaluate the type and severity of harm that could occur.
· Identify ways to minimise any identified risks or harm.
· Assess the participant's capacity to make informed decisions.
· Weigh the benefits of the activity to the participant against any negative consequences.
· Develop solutions that allow the participant to experience the benefits while minimising potential harm.

Staff can decline a request or activity where they have good reason to believe the participant’s choice may cause harm or pose a threat to the safety of AmeCare staff or other people. In the event of a disagreement and resolution is not possible, the participant will be made aware of AmeCare’s complaints management process.

Where the participant has chosen to proceed with the activity that may involve risk, and AmeCare has not declined, staff is required to provide sufficient evidence that indicates the participant has been informed about the risks. Staff must document the discussion and outcomes, including mitigation strategies, in the participant’s progress notes.

AmeCare fulfils its duty of care towards participants with limited decision-making abilities by:
· identifying participants who may have limited decision-making abilities;
· referring these participants to qualified professionals who can assess their decision-making capacity;
· assisting and facilitating the appointment of a substitute decision-maker for participants who are unable to make their own decisions in one or more areas of their lives. This includes specifying the areas of decision-making for which the substitute decision-maker is responsible;
· respecting and supporting the substitute decision-maker role; and
· reporting any decisions that may involve unlawful acts or that have the potential to harm the participant or others to the relevant authorities in consultation with the Director.

If the participant has been assessed by a qualified professional as unable to give consent, then the participant’s substitute decision-maker must sign on their behalf within their authority to do so. The substitute decision maker's name and contact details will be recorded in the participant's file.

If a participant has concerns about the conduct of an appointed substitute decision maker, they should be conveyed to relevant authorities in consultation with the Director. 

AmeCare staff must not sign any form or documentation on behalf of a participant or act as a substitute decision-maker under any circumstances. If a participant is able to give consent but is physically unable to sign, staff will note that the participant consented through an alternative method (e.g., verbal or signing) on the specific form or document.

SUBSTITUTE DECISION-MAKING

In practice, many lawful decisions can be made informally for a participant who cannot do so without needing a formal decision-maker. This could be the person’s family or carer or a friend in their life with a close and continuing relationship. Ideally, informal decisions can be made when:
· The decision reflects the participant’s wishes and preferences, where known; and
· The participant seems willing to go along with a proposed decision; and
· There is a shared view among the significant people in the participant’s life about what should happen; and
· It is not a decision that requires a formally appointed decision-maker.

Staff cannot lawfully make important NDIS, lifestyle, health/medical and financial decisions on behalf of participants. However, staff can support and encourage informal decision-makers to respect the rights of the participant.

There are some circumstances when a necessary decision cannot be made informally for a participant who is unable to make that decision themselves, and a formal decision-maker will be needed, including:
· There are people in the participant’s life who could make the decision, but there are different views or conflicts about what option is best for the person with a disability.
· When the person is objecting (verbally or by their actions) to the proposed decision
· When an organisation’s rules prevent someone else from making informal decisions, such as banks, utility companies and government agencies.
· For specific types of decisions described in legislation, such as restrictive practices, sterilisation, overriding a person’s objections to medication or treatment, certain medical treatments, etc.

When staff are looking for another person to make any decision on behalf of a participant, they must check if that person has the specific authority to make the decision that is needed.

When a decision needs to be obtained on behalf of a participant, staff are required to assist the decision-maker in making good decisions, including providing information that the decision-maker will need to consider, such as:
· The available options to be considered, the necessary decision, the recommended option and why it is preferred.
· Details about the efforts made to assist the person to make the decision themselves, and their wishes and preferences, where known.
· The timeframe for the decision, when the decision needs to be made so that it can be implemented effectively.
· The likely impact of that decision on the participant, where known.
· Assessments and professional reports that are relevant to that decision, where available, and where there is consent to share these.

	Plan nominees, guardians, and administrators are distinct roles with different legal authorities and responsibilities. A plan nominee is appointed by the National Disability Insurance Agency (NDIA) under the NDIS Act 2013 to make decisions about a participant’s NDIS plan, including the management and implementation of supports, always acting in accordance with the participant’s wishes and best interests. In contrast, a legal guardian is appointed by the Victorian Civil and Administrative Tribunal (VCAT) under the Guardianship and Administration Act 2019 (Vic) to make personal and lifestyle decisions—such as accommodation, healthcare, and access to services—for adults who lack decision-making capacity. An administrator, also appointed by VCAT under the same Act, is responsible solely for financial and property matters on behalf of a person who cannot manage these affairs themselves. Appointment as a guardian or administrator under state law does not automatically confer authority to act as a plan nominee for NDIS purposes; a separate NDIA appointment is required for NDIS decision-making. Each role is governed by its respective legislation and must act within the scope of authority defined by the relevant legal order or instrument.




ADVOCACY

Upon initial contact with AmeCare, staff will inform participants of their right to access an advocate, including an independent advocate, of their choosing. They will also be advised that they have the right to have this advocate present during any interactions with AmeCare.

Staff will assist participants in accessing and finding an advocate using the Disability Advocacy Finder or through the National Disability Advocacy Program, where required. 

All staff must cooperate with and facilitate arrangements for advocates (including independent advocates) and other representatives of participants who need assistance to exercise choice and control and have their voices heard in matters that affect them.

INDUCTION AND TRAINING

Staff are trained in the necessary skills to seek participants’ wishes and preferences and in providing and/or arranging support to assist participants to make their own decisions, during induction and then annually or as needed.

Supervisors and line managers are responsible for ensuring staff have access to and experience using a range of resources and tools to support participants in making their own decisions.
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